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Any person aggrleved by this Order-ln-Appeal may file an appeal or revision application,

as the one may pe agam ‘ ch order to the approprlate authority in the following way :
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(i) A revisig, ppllcatron lles : the Under Secretary, to the Govt. of India, Revision
Application Unif: Mlhlstry of. ihance Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street?sNew Delhl -110001 under Section 35EE of the CEA 1944 in respect of the
following case, go ned by flrst prowso to sub-sectlon (1) of Section-35 ibid :
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(i) In case of

S, of goods where the loss occur in transit from a factory to a
warehouse , or; :

other ‘factory cfr fro N arehouse to another during the course of
ds in' h‘ . oﬁf‘acstora(ge hether in afactory orin awarehouse
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(A) In cas} :Of_ffir'ebat ,,of duty of excrse on goods exported to any country or territory
outside: India of on" excrsable ‘material used in the manufacture of the goods
i re-‘exported to any country or territory outside India.
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-(B) In case, of goods exported outsrde India export to Nepal or Bhutan, without

payment of duty
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(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the :Commissioner (Appeals) on or after, the date appointed
under Sec 109 of, the Flnance (No.2) Act, 1998.

(1) me(m)ﬁwmﬁ2oo1$ﬁan9$wfaﬁﬁﬁemmgq—sﬁa
il # AR ey @ ufr ey T Refe @ O mw @ oy e-erty W el e @
Q<1 Rt @ el SRR e R W Wiy | Swe W W 3, @ qedd @ i g
35-% ﬁﬁatﬁau%zhwzhwzﬁwuaarmsawa%mﬂﬁﬁﬂﬁ%m

The above applrcatlon shall be made in duplicate in Form No. EA-8 as specified
under. Rule 9 of. Central Excise. (Appeals) Rules, 2001 within 3 months from the
date:on: whrch ‘the order -sought to be appealed against is communicated and
shallr be; accompanled by two copies each of the OIO and Order-In-Appeal. It
should aIso be’ accompamed by:a copy of TR-6 Challan evidencing payment of
prescnbed fee' as. prescnbed under Section 35-EE of CEA, 1944, under Major
Head’ of Account
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The:, reVlsnon applrcatlon lshalI be accompanled by a fee of Rs.200/- where the
amount” |nvolved 5 Rupees One Lac or less and Rs.1,000/- where the amount
mvolved rs more than Rupees One Lac
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Appeal to Custom Exmse & Servnce Tax Appellate Tribunal.
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(a) To the st regronal bench of Customs Excise & Service Tax Appellate Tribunal
(CESTA_T,at 2“" ﬂoor Bahumall Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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In cé,s,ébf,}the order covérs-a number of order-in-Original, fee for each 0.1.0.
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appeal to"the Appellant Tribunal or the one application to the Central Govt. As
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Rs.100/k foreach. - -+ .+ -
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provided that the pre-depositiamount shall not exceed Rs.10 Crores. It may be
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ORDER—IN—APPEAL :

The present appeél has beenu ﬁledvby M/s. Satishbhai Natwarlal Patel, C-26, Ambica
Park Duplex, Opp. Sukan Tenements, Krushna Nagar; Ahmedabad — 382346 (hereinafter
referred to as “the appellant™) against Order-in-Original No. 230/AC/Demand/22-23 dated
25.11.2022 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central GST, Division I, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
BYHPP2423G. On scrutiny of the data recejved from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an
income of Rs. 36,94,664/- during the FY 2015-16, which was reflected under the heads “Sales
/ Gross Receipts from Services (Value from IT R)” or “Total amount paid / credited under
Section 194C, 1941, 194H, 194J. (Value from Form 26AS)” filed with the Income Tax
department. Accordingly, it appeared that the appellant had earned the said substantial income
by way of providing taxable services but hadAneither obtained Service Tax registration nor
paid the applicable service tax thereon. The appellant were called upon to submit copies of
relevant documents for assessment, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-V/Satishbhai
Natvarlal Patel/Un-Reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to Rs.
5,35,726/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c),
Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of
un-quantified amount of Service Tax for the FY 2016-17 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,35,726/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further
(i) Penalty of Rs. 5,35,726/- was also imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10 ,000/- was imposed on the appellant under Section

77(1)(a) of the Finance Act, 1994; and y g@g\i'tyw@ s. 10,000/~ was imposed on the

“‘a C:NH;

appellant under Section 77(1)(c) of the Fin 1
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Being aggrieved with the impugned order, the appellant preferred the present appeal

on the following grounds:

The appellant is engaged in the business of textile processing work on job-work basis.
The appellant receives the fabrics from the principal manufacturer, on the basis of
delivery challan, and sent back to the sajd manufacturer, after processing and working
on said textile products, resulting in the manufacture or finishing of an article or any

operation, on the basis of outward delivery challan.

The appellant have neither obtained Service Tax Registration nor paid any service lax,
since they were providing Job-Work services, related (o Textile Processing, which was

duly covered under Entry (f) of Negative List i.e. Section 66D of Finance Act, 1994,

‘and also exempted vide Entry No. 30 of Notification No. 25/2012-ST dated

20.06.2012. Therefore, such job-work income, in relation to textile processing,

recovered from.the principals or customers are exempted from Service Tax.

The show cause notice is restricted to demand of service tax based on comparison
between IT Returns, Form 26 AS and ST-3 Returns, whereas, the adj udicating
authority has dwelled into the issue of taxability, tlius the impugned order travels

beyond the scope of Show Cause Notice, hence, liable to be set-aside.

Itis a settled position of law that income reflected in IT Returns / Balance Sheet is not
a proper basis to determine the service tax liability without establishing the nature of
service and the purpose for which the income is received. Present Show Cause Notice

issued is "vague" and is not justifiable in the eyes of law, in terms of instructions
issued by CBIC dated 26" October, 2021,

Further also, the appellant has availed the benefit of SSI Exemption vide Notification
No. 33/2012-ST, dated 20.06.2012, being value of taxable service is below the
threshold limit of Rs. 10 Lakhs. Therefore, in any case, the appellant is neither liable
to discharge any service tax liability, nor liable to obtain service tax registration, on
the job work income earned by them during the period FY 2015-16 to FY 201718 (up
to June-2017). '

Since, the appellant are not liable to make any payment of demand of service tax,

based on the facts mentioned in above paras, they are also not liable to make any

bayment of interest too, since the interesta" febasitosed only on amount of service
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» Penalty under Section 77(1) and 77(2) of Finance Act, 1994 is not imposable in
present case since the appellant is not liable to discharge any service tax liability. It is
further submitted that penalty under Section 78 of the Act can be imposed only if the
appellant suppresses any information from the Department. However, the appellant
have not suppressed any material fact with an intention to evade payment of service
tax. Therefore, penalty under Section 78 of the Act cannot be imposed in the present

case.

¢ The appellants have duly disclosed all the material facts and information related to the
service income earned during the period. Income tax returns, based on which -
department has issued demand notice, is also an official public document of the
department, and appellant have duly disclosed all the income earned whether taxable
or not under service tax laws. Therefore, extended period of limitation is not

invocable, in the present case, in terms of Section 73(1) of Finance Act, 1994,

4, Personal hearing in the case was held on 07.07.2023. Shri Sourabh Singhal, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated
submission made in appeal memorandum. He submitted that the appellant provided job work
service for embroidery work. The same is exempted under the Notification No. 25/2012-ST.
He requested to set aside the impugned order which was passed ex-parte without any

verification.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating authority,
confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period
FY 2015-16.

6. I'find that in the SCN in question, the demand has been raised for the.period FY 2015-
16 based on the Income Tax Returns filed by the appellant. Exéept for the value of “Sales of

Services under Sales / Gross Receipts from Services” provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had -
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that the respondent was liable to pay service tax, which was not paid by them. In this regard. |

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

Ut was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the JTR-TDS taxable value and the taxable value in

Service Tax Returns.

- 3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service lax returns only dfier proper
verification of facts, may be Jollowed diligently. Pr, Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism 1o monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in ull such cases where
the notices have already been issued, adjudicating authorities are expected (0 puss u

Judicious order gfier proper appreciation of fucts and submission of the noticee,”

6.1 In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further
inquiry or investigation, the SCN has been issued only on the basis of details received [rom
the Income Tax department, without even specifying the category of service in respect of
which service tax is sought to be levied and collected, T his, in my considered view, is not a

valid ground for raising of demand of service tax.

7. It is observed that the main contention of the appellant is that they are engaged in
textile processing work on job work basis, which is duly covered under Entry (f) of Negative
List of service provided in Section 66D of the Finance Act, 1994 and also exempted from

service tax as per Sr. No. 30(a) of Notification No. 25/2012-ST dated 20.06.2012 and their

income was not liable to Service Tax.

7.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax in the impugned order passed ex-parte.

8. For ease of reference, I hereby produce the relevant text of Section 66D(f) of Finance

Act, 1994 and the relevant text of the Notification No. 25/2012-ST dated 20.06.2012, as

amended, which reads as under:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, inamely -

(@ ... ..
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€3] services by way of carrying out any process amounting to manufacture or

production of goods excluding alcoholic liquor for human consumption.”

“Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the
said Act) and in supersession of notification No. 12/2012- Service T, ax, dated
the 17th March, 2012, published in the Gazette of India, Extraordinary, Part -
1l Section 3, Sub-section (i) vide number G.SR. 21 0 (E), dated the 17th
March, 2012, the Central Government, being satisfled that it is necessary in
the public interest so to do, hereby exempts the following taxable services Jrom
the whole of the service iax leviable thereon under section 668 of the said Act,
namely:- '

30. Carrying out an intermediate production process as job work in relation to -
(@) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones; or plain and studded jewellery
of gold and other precious metals, Jalling under Chapter 71 of the Central
Excise Tariff Act, 1985 (5 of 1986); .

(¢) any goods excluding alcoholic liquors Jor human consumption, on which
appropriate duty is payable by the principal manufacturer; or

(d) processes of electroplating, zinc plating, anodizing, heat treatment, powder
coaling, painting including spray painting or auto black, during the course of
manufacture of parts of cycles or sewing machines upto an aggregate value of
taxable service of the specified processes of one hundred and fifty lakh rupees
in a financial year subject to the condition that such aggregate value had not
exceeded one hundred and fifty lakh rupees during the preceding Jinancial
year;

9. On scrutiny of the documents submitted by the appellant viz. Invoices, delivery
challans and Profit & Loss Account, it appears that the appellant engaged in intermediate
production process as job work in relation to textile processing,. i.e. Embroidery Work, which
is not amounting to manufacture or production, therefore, the job work carried out by the
appellant was exempted from service tax as per Sr. No. 30(a) of Notification No. 25/2012-ST
dated 20.06.2012 and the appellant not required to pay any service tax on the income of Rs.
36,94,664/- received by them during the FY 2015-16.

10. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 201516, Since the demand

of Service Tax is not sustainable on mei s&ﬁt‘{j‘g‘ﬁ;r‘:ﬁg not arise any question of charging
ORS¢ S, 7. X
interest or imposing penalties in the case/ n N
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11. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of job work income received by the appellant
during the FY 2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set

aside the impugned order and allow the appeal filed by the appellant.
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The appeal filed by the appellant stands disposed of in above terms.
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(Shiv Pratap Singh)
Commissioner (Appeals)
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(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD /SPEED POST
To,

M/s. Satishbhai Natwarlal Patel, | : - Appellant
C-26, Ambica Park Duplex,

Opp. Sukan Tenements, Krushna Nagar,

Ahmedabad — 382346

The Assistant Commissioner, ' Respondent
CGST,Division-,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) Thé Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division I, Abmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
mrd File

6) PA file
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